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Court of Appeals of the District of Columbia. 


No. 2963. 

Francis W. Fitzpatrick, Appellant, 

vs. 

Capital Traction Co. 


a Supreme Court of the District of Columbia.' 

At Law. No. 56628. 

Francis W. Fitzpatrick, Plaintiff, 

vs. 

Capital Traction Company, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above entitled cause, to wit: 

1 Declaration, 

I 

Filed February 11, 1914. 

In the Supreme Court of the District of Columbia. 

No. 56628. Law. 

Francis W. Fitzpatrick, Plaintiff, 

vs. 

Capital Traction Company, Defendant. 

The plaintiff, Francis W. Ftzpatrick, through his attorneys, 
Leclde, Cox and; Kratz, sues the defendant. The Capital Traction 
Company, for that heretofore to wit: On the 29th day of December, 
1913, the defendant was, as it still is, a corporation doing business 
in the District of Columbia as a common carrier of passengers for 
hire over certain lines of railroad owned and operated by it along 
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certain streets and highways in the City of Washington, District of 
Columbia, among others, along Fourteenth Street, Northwest; that 
the plaintiff on the day and year aforesaid, between the hours of 
eight and nine o’clock P. M., was a passenger upon one of the de¬ 
fendant’s cars running north on said Fourteenth Street, the said car 
being known as a “pay-as-you-enter car” and equipped and provided 
with doors for the exit of passengers in the front and in the rear, 
which doors under the practice and custom of said company were 
kept closed when said car was in motion and opened for passengers 
to alight from said car only when said car had come to a stop for that 
purpose; that the plaintiff intending to alight at the intersection of 
Fourteenth and Webster Streets, Northwest, but having fallen asleep 
in his seat in said car before said car reached said Webster street, 
and having been aroused and awakened after said car had passed said 
Webster street, he requested said conductor to allow him to 

2 alight from said car; that it then became and was the duty 
of the defendant company to exercise the highest degree of 

care toward the plaintiff as its passenger to prevent injury or acci¬ 
dent to him, and to keep said doors closed in accordance with the 
practice and custom of said company until said car had stopped for 
passengers to alight, and not to invite the plaintiff to alight from 
said car while the same was in motion, or in any way mislead the 
plaintiff or cause him to alight from said car before the same had 
been stopped, but in violation of its duty in the premises and in dis¬ 
regard of the safety of the plaintiff as its passenger, the defendant, 
through its agent, the conductor in charge of said car, having in 
response to plaintiff’s request to alight signaled said car to stop and 
having informed the plaintiff that said car was at the car bam sit¬ 
uated at Fourteenth and Decatur Streets, did then and there before 
said car had come to a stop and as it was approaching said car barn 
negligently and carelessly open the door in the rear of the car for 
the plaintiff to alight therefrom and did negligently and carelessly 
invite the plaintiff to alight from said car; and the plaintiff being 
misled and thrown off his guard by the negligent and careless con¬ 
duct and invitation of the defendant as aforesaid and relying upon 
the defendant to discharge its duty in the premises and not realizing 
in the darkness that the car was in motion but believing that said 
car had come to a stop, proceeded to pass through the door so opened 
for him to alight, and to the step of said car from which he fell or 
was thrown violently to.the street; 

In consequence whereof, and as the result of the negligence and 
carelessness of the defendant as aforesaid, he was greatly shocked, 
bruised, maimed and wounded, and sustained numerous 

3 bruises, wounds, contusions and lacerations about his face, 
hands, arms and body, and had his front teeth broken, and 

the humerus bone of his left arm fractured at or near the shoulder 
joint and sustained a severe concussion of the brain; by reason 
whereof he became sick, sore and lame and has been unable to fol¬ 
low his occupation as architect, and has lost the income and earn¬ 
ings which he would have otherwise received therefrom, and has 
suffered and will continue to suffer great inconvenience and great 
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pain and anguish of body and mind, and has been seriously and 
permanently injured and disfigured and disabled and has been forced 
to pay out and expend large sums of money in endeavoring to be 
healed and cured of the hurts and injuries received as aforesaid; all 
to his great damage in the sum of Twenty Thousand Dollars ($20,- 
000 . 00 ). 

Wherefore the plaintiff brings this suit and claims the sum of 
Twenty Thousand Dollars besides costs. 

LECKIE, COX & KRATZ, 

'Attorneys for Plaintiff.' 

/ 

Pleas. 

Filed March 6, 1914. 

♦ ♦♦♦♦♦♦ 

1. For plea to the declaration in this cause filed, the defendant 
says that it is not guilty in manner and form as alleged. 

2. For a further plea, the defendant says that the proximate cause 
of the plaintiff’s alleged injuries was his own negligence and care- ' 
lessness in alighting or attempting to alight from a moving car. 

FRANK J. HOGAN, 

Attorney for Defendant. 

4 Joinder of Issue. 

Filed March 9, 1914. 

4c 3|c 4: 4c 4c 4c 4e 

Plaintiff joins issue upon the pleas of the defendant filed in the 
above entitled cause. 

LECKIE, COX & KRATZ, 

Attorneys for Plaintiff. 


Amendment to Declaration. 

Filed October 12, 1915. 

4c 4c 4c 4c 4c 4c 4: 

Leave of the Court first being had and obtained, the plaintiff 
amends his declaration by inserting in the last paragraph thereof 
after the words ^^sustained a severe concussion of the brain” and 
before the words “by reason whereof, he became sick” the words 
“and sustained a rupture of the wall of the abdomen and a hernia 
resulting therefrom.” 

LECKIE,^ COX & KRATZ, 

Attorneys for Plaintiff. 

Memorandum. 

October 13, 1915.—^Verdict for Defendant. ^ ^ 
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Motion for New Trial. 

Filed October 18, 1915. 

Now comes the plaintiff in the above entitled cause and moves 
the court to set aside the verdict for the defendant rendered on the 
13th day of October, 1915, and to grant a new trial for the follow¬ 
ing reasons: 

1. Because the verdict is contrary to the weight of the evi- 
dence. 

5 2. Because of errors of law made by the trial justice in ex¬ 

cluding evidence offered by the plaintiff upon the objection 
of the defendant. 

3. Because of errors of law committed by the trial justice in grant¬ 
ing certain instructions prayed by the defendant. 

4. Because of errors of law committed by the trial justice in his 
charge to. the jury. 

LECKIE, COX & KRATZ, 

Attorneys for the Plaintiff. 

Please take notice that we shall calendar the above motion for 
hearing on Saturday, October 23rd, 1915. 

LECKIE, COX & KRATZ, 

Attorneys for the Plaintiff. 

Copy received this 18 day of October, 1915. 

FRANK J. HOGAN, 
Attorney for the Defendant. 


Supreme Court of the District of Columbia. 

Saturday, November 27, 1915. 

Session resumed pursuant to adjournment, Mr. Justice Gould pre¬ 
siding. 

♦ ***♦*♦ 

This cause coming on to be heard upon the motion of plaintiff 
filed herein by his Attorneys of record for a new trial, and the same 
having been argued, it is considered that said motion be, and it 
hereby is overruled, and judgment on verdict is ordered. 

Therefore it is considered that the plaintiff herein take nothing 
by this action, and that the defendant herein go hence without day, 
be for nothing held, and recover against plaintiff the costs of its de¬ 
fense to be taxed by the Clerk, and have execution thereof. 

6 The plaintiff by his Attorneys of record in open Court, in 

presence of the Attorney of record for defendant, notes an 
appeal to the Court of Appeals of the District of Columbia, and the 
penalty of the bond for costs on said appeal is hereby fixed in the 
sum of Fifty dollars ($50.00). 
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Memoranda. 

'December 20, 1915.—^Appeal bond approved and filed. 

January 3, 1916.—^Time to submit Bill of Exceptions extended to 
and including January 15, 1916, and to file transcript of record, to- 
and including February 1, 1916. 

January 15, 1916.—Bill of Exceptions submitted. 

January 26, 1916.—Time to file transcript of record extended to 
and including February 20, 1916. 

February 29, 1916.—Time to file transcript of record extended 
to and including March 20, 1916. 

March 17, 1916.—Time to file transcript of record extended to 
and including April 1, 1916. 
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'Assignment of Errors. 


Filed March 27, 1916. 

# :|c 9|c :|c :te 

Now comes the plaintiff by his counsel and assigns for review on 
appeal errors by the Trial Court as follows: 

1. The Court erred in refusing to allow the plaintiff to show that 
he had been losing sleep for some night- before the accident, as 
bearing upon the question of his contributory negligence. 

2. The Court erred in refusing to allow the plaintiff to show that 
at the time he was passing from the (‘ar on which he was a passenger 
another car was passing in the opposite direction on the other track. 

3. The Court erred in granting the defendant’s third instruction. 

LECKIE, COX & KRATZ, 

Attorneys for Plaintiff. 


Copy of the foregoing assignment received this — day of March, 
1916. 


FRANK J. HOGAN,' 
Attorney for Defendant. 


Designation of Record. 

Filed March 27, 1916. 

The plaintiff designates the following to constitute the Transcript 
of Record upon his appeal in this case. 

1. Declaration, and amendments thereto. 

2. Pleas. 

3. Joinder of Issue. 

4. Memo, of trial and verdict. 

8 5. Motion for new trial. 

6. Judgment, appeal and approval and filing of appeal 

bond. 
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7. Memo of submission of bill of exceptions and making same 
part of the record. (Duplicate copy to be filed in Court of Appeals.) 

8. Memo, of orders extending time for filing transcript and set¬ 
tling bill of exceptions, if any. 

9. Assignment of errors. 

10. This designation. 

LECKIE, COX & KRAT2, 

'Attorneys for Plaintiff, 


Copy of the foregoing designation received this — day of March, 
1916. 

FRANK J. HOGAN, 
Attorney for Defendant. 


Memoranda. 

March 28, 1916.—Time to file transcript of record extended to 
and including April 15, 1916. 

April 14, 1916.—Time to file record extended to and including 
May 1, 1916. 

April 28, 1916.—Time to file record extended to and including 
May 8, 1916. 

9 Supreme Court of the District of Columbia. 

• 

Monday, May 1, 1916. 

Session resumed pursuant to adjournment, Mr. Justice Gould, 
presiding. 

♦ * ♦ * • ♦ :(c ♦ 

The Court having this day signed the Bill of Exceptions hereto¬ 
fore submitted herein, now orders the same of record as of the time 
of the noting thereof at the trial. 

10 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Yoimg, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
9, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 56628 at Tiaw, wherein Francis 
W. Fitzpatrick is Plaintiff and Capital Traction Company is De¬ 
fendant, as the same remains upon the files and of record in said 
(k>urt. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 4th day of May, 1916. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, CZerik. 
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11 In the Supreme Court of the District of Columbia. 

Law. No. 56628. 

Francis W. Fitzpatrick 
vs. 

Capital Traction Company. 

BUI of Exceptiom. 

Be it remembered, that the above entitled cause came on for trial 
before Mr. Justice Gould and a jury, on the 12th day of October, 
A. D. 1915, Messrs. Joseph W. Cox and Joseph T. Sherier appear¬ 
ing on behalf of the plaintiff and Mr. Frank J. Hogan on behalf 
of the defendant. 

Thereupon, the plaintiff, being duly sworn as a witness in his own 
behalf, testified, in substance, as follows: 

He is a resident of the District of Columbia, and by profession, 
an architect. On December 29th, 1913, the day of the accident, on 
leaving Sibley Hospital, to go to his home at 4200 Sixteenth Street, 
N. W., he took a Capital Traction Company car at New Jersey Ave. 
and Pierce Street, N. W., and transferred at U and 14th Streets, 
N. W., and took a north bound Fourteenth Street car of the type 
known as the ‘"pay-as-you-enter” car. 

Whereupon the witness drew on the blackboard a plan of the car 
referred to, showing that the interior is separated from the rear 
platform by a partition in which there are two doors, one for entry 
and one for exit, the exit door being a sliding door at the right hand 
side of the car, facing front; that the platform of the car is divided 
by a railing into a passage-way which leads from the step of the car 
along the rear end of the car to the left hand side facmg front to 
the entrance door leading from the platform into the car, and a 
space between the railing and the body of the car, through which 
passengers leave the car and in which the conductor stands to dis¬ 
charge his duties, including the collection of fares and the opening 
and closing of the exit door for passengers to alight from the car; 
this was not one of the newer type “pay-as-you-enter^^ cars 

12 with doors at the steps, but it had doors from which one en¬ 
ters the car from the platform or steps from the inside of 

the car on to the platform; when the car is in motion, the exit door 
is kept closed, in winter by a sliding door, in Summer by a chain. 
or cord. When the car is stopped the conductor, by means of a lever, 
opens the door to allow passengers egress from the car. Plaintiff, 
who intended to alight at Webster Street, the nearest street to his 
home, fell asleep about the time the car passed Park Road but 
aroused up after he passed Webster Street, and saw the red light at 
that street. Startled, as a man will be when awakened, he said to 
the conductor, “Have we passed Webster Street?^^, or “We have 
passed Webster Street.” The conductor replied, “Yes, we are near 
the bam.” Thereupon, the plaintiff turned, pushed the bell but¬ 
ton to his left, facing the front of the car and, as he resumed facing 
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the center of the car, the conductor was ringing the bell at the same 
time. The conductor was then standing on the inside of the car, 
with his back to the sliding door, which was closed, and was hold¬ 
ing or examining his books or portfolio. It w^as a bright, sharp, 
cold evening. After pushing the button for car to stop, plaintiff 
remained seated, waited a reasonable time for the car to come to a 
stop, and, thoroughly convinced that it had come to a stop, arose to 
leave the car. The conductor, still standing inside the rear exit 
door, put his hand behind him and opened the door and stepped to 
one side. The plaintiff w’ent out onto the platform, saying ^‘Good- 
night’’ as he passed and the conductor replied ‘^Good night.’' The 
next thing the plaintiff knew’, he was on his face on the ground. As 
to the speed of that car, from his impression, his perfect assurance, 
the car was at a dead stop, but when he arose to his knees from the 
street, the car w’as fully 100 feet awray from him, which then would 
have been convincing proof that it wras either moving at a fairly 
good speed or that the motorman had stopped and gone on; that is 
a matter he can not answ’er; the fact that he was on the 
13 ground; that is all the knowledge he has of the situation 
after leaving the door; wrhether he wras thrown off, or fell 
off, or stepped off—which is exceedingly doubtful—is problematic. 
His recollection is that while on the ground he was facing East and 
North as though throwm around, and he arose to his knees. By that 
time a number of men had reached him, there may have been six 
or seven, but in his stunned condition it seemed as though there was 
a great crow’d. The plaintiff then produced a diagram, w’hich he 
had made, showing the location of the car bam with Decatur Street 
crossing Fourteenth Street to the north, the next street to the south 
of the car barn being Buchanan Street, the next to the south of 
Buchanan Street being Allison Street. The diagram shows a switch 
which leaves the north bound track a short distance north of Allison 
Street, and which leads into the south end of the car barn, which is 
located to the east of Fourteenth Street, between Decatur and 
Buchanan Streets. When the car w’as about Allison Street, he rang, 
expecting the car to stop at Buchanan. To the best of his recollec¬ 
tion, plaintiff rang the bell as the car was near Allison Street, he 
realized then the futility of the car stopping at Allison Street, and 
was quite satisfied that the next street w’ould be Buchanan; he fixed 
the point where he fell as just below the South end of the car bam, 
at a point between Buchanan and Decatur Streets, immediately 
South of the bam, about 60 feet from the car barn; this point was 
North of Buchanan Street at about the point where the switch con¬ 
nects with the car line. The men assisted him to his feet; he was 
very much broken up, wounded, hurt and dazed. He could recol¬ 
lect that his hat and watch were on the ground and that he was 
solicitous to recover them. The men put his hat on his head and 
the watch in his pocket. He was anxious to get to his home, but he 
remembered that he was carried, or pushed or hauled to where the 
car had come to a stop, and in the light of the car a paper was pro¬ 
duced for him to sign and which it was insisted he must sign. He 
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signed the paper and walked home, unaccompanied, nearly 

14 hSf a mile away and getting there probably by the homing 

instinct. Plaintiff then described his injuries, among which 

were—^palms of his hands were bare, tendons and larger veins being 
visible, his face injured, his upper lip cut through so that you could 
see the gum, his teeth loose and some of them broken, his tongue 
bitten, his shoulder was fractured and concussion of the brain and 
hernia followed. 

On cross-examination plaintiff testified that he boarded a North 
bound Fourteenth Street car at the corner of Fourteenth and U and 
took a cross seat on the West side of the car; he remembers passing 
Park Road, and remembers arousing himself as he passed Webster 
Street; he recalls seeing the red light at the street comer of Four¬ 
teenth and Webster Street; he is thoroughly familiar vnth that street 
car line and has travelled on it quite frequently, using it altogether 
to get to his home; he remembers it was just before the car reached 
AlHson Street that he rang the bell, and that it was so near that 
street that he knew the car could not possibly stop at Allison Street; 
he certainly remembers that he pushed the bell, and also remembers 
that the conductor pushed the bell button; plaintiff indicated just 
how he turned to his left to push the push button and stated that 
when he resumed his normal position he saw the conductor reach 
over and push the button on the other side of the car; plaintiff re¬ 
members perfectly that the conductor pushed the bell; then he re¬ 
members distinctly that the door was opened by the conductor; 
plaintiff stepped from the inside of the car, he stepped out on the 
platfonn; he does not recollect w^hether he then stepped down on 
the car step, from the time he was on the platform, it is very vague; 
he certainly went out on the platform, and is positive he did not 
jump from the car; after he got on the platform he can not tell how 
he got off the car; he is sure that when he recovered and was on his 
knees on the ground, the car was north of him at about Decatur 
Street and was then at a stand-still, and that was the first time plain¬ 
tiff saw the car at a stand-still, and whoever got off the car and 
came back to plaintiff came from that point; from the place where 

he was on the ground. North of Buchanan Street to the place 

15 where the car stopped, was a distance of about 3(K) feet; he 

does not remember whether, instead of being pulled or hauled 

up to the car barn, he was requested by the conductor to go there for 
the purpose of w'ashing up. Plaintiff indicated just where he saw 
the conductor standing inside of the car and bv the door when the 
plaintiff got up from his seat; the door was closed at the time. Plain¬ 
tiff has no recollection of telling a fellow passenger after the acci¬ 
dent, that he had never done a thing like that iSfore and did not 
know what made him get off the car while it was moving; plaintiff’s 
testimony is that he was convinced the bar was stopped, though the 
evidences are now that it was not; it was his impression that the car 
was stopped; it might have stopped and might have gone on; plain¬ 
tiff can not, say it w-as stopped; from plaintiff’s condition and the 
condition of his clothes, it appeared that he had been pulled though 
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a mangle machine or through a steam roller, or, from his appear¬ 
ance, looked something like a man who had gone flying off a car 
running at 15 miles an hour. Plaintiff is sure that he said ^^Good 
nighP^ to the conductor, and the conductor said “Good nighP’ to 
him. He did not hear the conductor say “Wait until the car stops’’ 
or “Watch, you will fall”; his recollection of what happened before 
the accident is very vivid, very clear; immediately after, it is very 
vague. 

On redirect examination, plaintiff testified that after the accident 
a re^lar chorus of men insisted that it was “your fault. Mister,” 
and it is very possible plaintiff conceded it was; he was not in a fit 
condition to say; he is not testifying to what he said; he has no 
recollection of saying it, except he did want to go home; he had an 
overpowering desire to get home and resented any attempted to get 
him away from home, as going North certainly was. 

Plaintiff was thereupon excused from the witness stand, his coun¬ 
sel announcing that that was all. 

& • 

Thereupon plaintiff offered testimony by Doctor Guy W. Latimer 
and Doctor Louis H. Taylor as to his injuries. The latter 
16 testified that on December 29, 1913, he saw plaintiff twice at 
Sibley Hospital, first about nine o’clock in the morning and 
again about seven thirty in the evening, having met him by ap¬ 
pointment in the evening, plaintiff being there on account of an 
operation to his wife and daughter; the physician informed him 
how the patients were getting along, and plaintiff left the hospital 
immediately; he had come down to see the physician and left im¬ 
mediately ; as to his conditon when he left the witness, plaintiff was 
very much elated, his wife and daughter were getting on very well, 
and he had been under a great strain during the day; as to when 
plaintiff left the hospital, he was in good physical condition. Where¬ 
upon the witness was asked, “Do you know whether he (plaintiff) 
had been losing sleep for some nights before?’^, to which question 
the defendant objected. Thereupon counsel for the plaintiff stated 
that his reason for wishing to show^ that is that it is one of the cir¬ 
cumstances surrounding the case, this man’s condition at that time 
resulting from losing several nights’ sleep on account of the sick¬ 
ness of members of his family and relevant on the question of his 
contributory negligence; but the Court sustained the objection, to 
which action of the court the plaintiff, by his counsel, noted an ex¬ 
ception, which was duly noted on the minutes of the Court 

On cross-examination, the witness testified that prior to Decem¬ 
ber 29, the date of the accident, he had not treated plaintiff; that 
his ot^rvation of plaintiff was simply a superficial observation, 
talking to him and observing his physical make-up, just the same 
as the witness’s observation of cross-examining counsel w'as at the 
trial; from all appearances plaintiff was a strong, normal man, 
mentally and physically; as fax as he could observe, there was noth¬ 
ing the matter with plaintiff’s faculties or functions. 
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Thereupon plaintiff was recalled to the witness stand and asked, 
at about the time of the accident what, if an;^hing, he noticed, as 
to the movement of any other car about this point. Objection being 
made by the defendant, on the ground that there was nothing in 
the declaration charging anything against the defendant with refer¬ 
ence to the movement of cars on the other track, counsel for 

17 the plaintiff stated to the court that it was simply one of the 
circumstances of the case, that he wanted to get the whole 

picture completed, that he had failed to ask the plaintiff when on 
the stand the day before about the passage of another car on the 
other track when he alighted; that he now asked the plaintiff about 
a car passing on the West track, going South, at the time when 
plaintiff was on the East track, going North, as bearing on the ques¬ 
tion of the contributory negligence of the plaintiff. The Court sus¬ 
tained the objection of the defendant to the question, to which rul¬ 
ing the plaintiff excepted, and the exception was then and there 
duly noted on the minutes of the court. 

And thereupon, the plaintiff rested. 

Thereupon the defendant offered testimony by James L. Howes, 
conductor in charge of the car, who testified that there were three 
passengers on the car at the time of the accident; that the car^s 
destination was the Decatur Street bam; that while proceed¬ 
ing North in the neighborhood of Webster Street, witness went 
inside of the car to take the register statements; that he did 
not get any signal to stop at Webster Street, nor had any pas¬ 
senger informed him of a desire to get off at Webster Street; that 
witness went into the car to take down the statement of the registers, 
the fares of the trip, entering the car through the rear exit door, the 
lever from which that door is open- is on the outside and there is no 
opening lever on the inside; he pushed the door back and left it 
open and went inside; the door was not closed again until after 
the accident; after getting inside of the car, witness was standing 
at the rear end of the right-hand side of the car, there was a pas¬ 
senger sitting on the left-hand cross seat; witness did not move away 
from the right-hand cross seat where he was making up his state¬ 
ment; after the car passed Webste'r Street, the passenger on the left- 
hand cross seat (plaintiff) asked witness if the car had passed Web¬ 
ster Street; witness answered they were two squares North 

18 of Webster Street, and then pres^ the signal bell for the 
next stop; the car had then passed Buchanan Street and was 

near the switch at the South end of the Decatur Street bam; as 
witness pressed the bell, plaintiff walked out of the door behind 
witness to the rear platform and stepped off on the street, and, of 
course, it threw him to the street; the car was at the time running 
the usual rate between blocks, witness supposes 12 or 15 miles an 
hour; when the plaintiff stepped out on the platform, he did not 
say anything to witness, but as plaintiff stepped down to the step, 
witness said “Watch out, you will fall,’^ “Don’t fall,” or something 
to that effect; the next thing plaintiff struck the street and fell and 
rolled over and witness gave the emergency signal to the car to 
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stop, and it was stopped as quickly as possible; witness got off the 
car before it stopped and went back to plaintiff; he asked plaintiff 
what he was thinking about to step off of a car like that, and plaintiff 
said ‘‘I don^t knovr,’’ have been up wdth sick people for a few 
nights and I do not know what I was thinking about to walk off 
a car when it w’as going like that.” No one pushed,^ shoved, or 
pulled plaintiff back to the car. Witness asked plaintiff to go in 
the barn and wash and clean up, and offered to go home with plaintiff, 
but the latter declined, said he lived on Sixteenth Street and would 
go home himself. Plaintiff said to witness of the accident, ^^It was 
my own fault; I do not know how I came to do such a carel^ 
thing.” There w’as nothing witness could do to prevent plaintiff 
getting off the car; "when plaintiff stepped on the platform, witness 
did all he could, hollered to plaintiff to watch out; plaintiff did not 
stop for any time on the platform after passing through the rear 
exit door. After plaintiff admitted that the accident was his fault, 
then witness asked him to sign a paper to that effect, upon which 
paper plaintiff wTote his name and address. After the accident, the 
only persons, besides witness, w-ho were present where plain- 

19 tiff was w’ere the other two passengers and the raotorman. 
No one insisted to plaintiff that the accident was his fault. 

Witness did not receive any signal for the car to stop before it came 
to Buchanan Street, and the car was not stopped at Buchanan 
Street. 

On cross-examination, the witness testified that he -was in the em¬ 
ploy of the defendant company from November 17, 1911, until he 
resigned in 1914; had been running these cars right along; that 
there is a lever on the outside of the exit door to open it, that the 
conductor's position is on the platform, just outside of the exit door; 
that the door is opened from the outside; that when people are ready 
to get out at that end, the conductor opens the door, and that when 
the car is moving, the door is kept closed; that he does not remem¬ 
ber whether the night of the accident w^as cold or not; that while 
the car was in the neighborhood of Webster Street, he left the posi¬ 
tion on the platform and went inside of the car and stood in a posi¬ 
tion which placed him facing East; that he left the door open and it 
remained wide open all the time he was in there; he supposes heat 
was on in the car at the time; this was the car^s las trip, it was 
going to turn in at the bam, and he was closing up; he was not 
looking out of the vTndow of the car, he was facing toward the 
East window, and the registers were up at the top above him, at the 
end of the car; he had his back to the passenger who was sitting on 
the opposite side of the car, and w^as not at that time paying any 
attention to any of the passengers on the car, or to the door that was 
in his control at the rear; he is positive that he rang the bell after 
the car had passed Buchanan Street, just as they struck the switch 
at the South end of the Decatur Street barn; he testified that plain¬ 
tiff did not ring the bell on his side of the car, as witness did not 
hear it and would have heard it unless l^th pressed the butr 

20 ton at the same time. When witness rang the bell, plaintiff 
had not gotten off the seat because, as soon as plaintiff spoke 
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to witness about having passed Webster Street, witness pressed the 
bell; then plaintiff went out of the door and stepped down off the car 
on the street; witness began to holler at plaintiff just as he^ was 
stepping off the platform; the door was open; witness saw plaintiff 
just as he was going out of the door on to the platform; after plain¬ 
tiff fell, witness gave the emergency stop signal and the car stopped 
about two lengths ahead. Witness was the first one to get back to 
plaintiff; he found plaintiff’s mouth was bleeding, he does not know 
whether his hands were bleeding or not, though he supposed he 
had blood on his hands from his mouth; that after the plaintiff said 
the accident was his fault, witness brought out the paper for him to 
sign; witness insisted on going home with plaintiff, but the latter 
said it was only a short distance, and he would go home by him¬ 
self, and no one was sent along with plaintiff; the only persons 
around w^hen plaintiff signed the paper were the two other pas¬ 
sengers, the motorman and witness; plaintiff was standing about 
where the accident occurred at the time he signed the paper, he had 
moved a little West, he was not at the spot where he fell, he was not 
close up to the car at the time. On examination by the Court, the 
witness testified that when he entered the car to take the register, 
he w’ent just far enough inside of the door to be able to see the 
register, about 3 or 4 feet; plaintiff was sitting on the oppposite side, 
the West side of the car, and had to pass in back of the witness to 
get to the door. After stepping inside car about Webster Street, 
witness noticed plaintiff sitting on the seat, he did not notice him 
asleep, he was sitting like he was in deep thought, with his hand 
up to his jaw and witness could not see for sure whether his eyes 
w'ere closed or not, witness had not noticed plaintiff until he stepped 
inside of the car, and that was at about Webster Street, and plaintiff 
first spoke to witness when the car was about crossing 
21 Buchanan Street, two blocks North of Webster Street, be¬ 
tween Webster and Buchanan Streets; witness did not notice 
plaintiff, he had his back to plaintiff, and was figuring on his book; 
as to his condition as to whether he was asleep or not, plaintiff was 
not asleep, he was just sitting over with his hand up to his jaw; 
witness could not say for sure whether plaintiff’s eyes were closed, 
but does not think they were. 

And thereupon Walter Turner, being produced as a witness, 
testified, on direct examination, that he was motorman of the car 
in question, now no longer connected with the defendant company; 
that the car was bound for Fourteenth and Decatur Streets, where 
he was going to turn in to the car bam for the night; was of the 
pay-as-you-enter type; the car made a stop at Piney Branch Cul¬ 
vert, which is the last stop the defendant recalls making before the 
accident; that point is South of Allison Street; North of that point 
are located Webster, Allison, Buchanan and Decatur Streets; the 
first thing that attracted his attention to anything unusual was get¬ 
ting the three bell emergency stop signal; just before that happened, 
he had received a push-button signal to stop at the next comer, at 
the next stopping point; when he received the last mentioned sig¬ 
nal, he was about a quarter of a block, or more, beyond the last stop 
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South of the car barn; that the next stop would have been at the en¬ 
trance to the North end of the bam, at Decatur Street; to the best 
of his recollection, he received only one push button signal; that 
when he received the push button signal, he was running full speed 
and had on nine points of electricity, the maximum number of points 
on the car; his car was travelling up grade and he was making be¬ 
tween 12 and 15 miles an hour, to the best of his judgment, though 
he can not say exactly; it was only a short space of time after he got 
the push button signal before he got the emergency signal of 
three quick bells; that on receiving the emergency signal, 

22 he threw off his controller and threw on the emergency 
brake, and reversed; that after stopping he got off the car 

and walked back to a point where he found his conductor and a 
gentleman standing; the latter seemed to be hurt; witness was ac¬ 
companied back to the point of the accident by a passenger who had 
been on the car, named Jones, and there was also a third man back 
there, who was not connected with the Company as an employee or 
otherwise; the only two employees of the defendant who were pres¬ 
ent were the witness and the conductor; speaking to the plaintiff, the 
witness said ^'What is the trouble old man? Are vou hurt?^'; to 
which plaintiff replied, “No, not much; I do not feel liurt.” That 
the plaintiff said, “It was not my fault, at all.” 

“Q. Did you ask him or did he say anything how the accident 
occurred? A. He says,—I remember well exactly what he says,— 
he says, it was not my fault at all, and he did not say just how.” 

“Q.. Was not whose fault? A. He says to me Tt was not my fault 
at all.^ ” 

“Q. Not your fault or his fault?” A. Not his fault.” 

“Q. Did he say anything, in substance, like this, T got off the 
car while it was running. I never did such a careless thing before 
in my life.^ ” A. “Yes, sir, he says, T must have been asleep. I 
walked off the car.^ ” 

He asked the plaintiff if he was hurt, and if he could assist him. 
He acted very gentlemanly and did not seem to be hurt. The motor- 
man asked him “Will you go back to the car bam and see if you 
are hurt, and we will he able to help you out if you are hurt?” He 
said, “No, I am not hurt, I am all right. I am in a hurry. I want 
to go home, I have been up late night.” 

That a man offered to go home with him but he insisted 

23 he was not hurt; that the motorman offered him his hand¬ 
kerchief, saying “If there is anything I can do for you, I 

will be glad to help you out.” That he seemed to be bleeding; that 
nobody put their hands on him at all; that he said to the conductor, 
“There is no blame on you at all;” that he heard the conductor ask 
him to sign an exoneration blank just before he walked off and 
started home. “Did any of them say to him, h‘t was your fault,’ 
and insist that it was his fault, you, the conductor, or the two other 
men?” “There was not so much of that said. Only the plaintiff 
himself said Tt was not any fault of you gentlemen at all,’ ” re¬ 
ferring to the conductor and motorman. 
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On cross-examination, the witness at first said that it was his im¬ 
pression that he went up the hill there from the permanent stop be¬ 
low Webster Street, with full power on, but, (upon the street cross¬ 
ings being called to his attention) said that he slowed down for 
them; that he was not allowed to cross any street at full speed; that 
he would not cross any of them at a higher rate of speed than the 
law allowed, and that he was not allowed and did not cross one of 
those streets going faster than six miles an hour; that when the push 
bell rang he had gotten beyond the crossing of Buchanan Street, far 
enough to have his controller back on full, after slowing down for 
the crossing; that he was going to stop at Decatur Street, regardless 
of any signal he received, because he was at the end of his line; 
that aiter he crossed Buchanan Street, there is a cut-out in the cur¬ 
rent at the switch at the south side of the bam where he would have 
to cut off his current, there would not be any slow-up in the speed 
of the car to be noticed for him to do that; that he would slow up 
to six, (6) miles an hour crossing Buchanan Street, but after he 
passed Buchanan Street he would start again and that when he came 
to the switch he would cut off his power in full in passing the 
switch for a very short interval of time and that he would 
24 then put his power back after he passed the cut-out, and then 
he would begin to stop again in time to stop before reaching 
the switch at the north end of the square. 

And thereupon, Robert H. Dalghiesh, electrical engineer, being 
produced as a witness, testified that he was the electrical engineer 
for the defendant; that he had paced car 171 (in which the plain¬ 
tiff was a passenger) in the automobile from the permanent stop be¬ 
low Webster Street to the entrance to the car bam, with the motor- 
man having on nine points all way; that the car made 14 mil^ an 
hour from the bottom to Allison Street and 18 miles an hour from 
Allison Street to the bam and that he thought there was no differ¬ 
ence in the speed making ability of the car at the time he paced it 
and at the time of the accident in 1913. 

On cross-examination, he testified that the car was built up by 
the controller from point to point, as is normally done, at the foot 
of the hill, and the controller then left at nine points until it 
reached the bam; that it is always necessary to build up the speed 
of the car by moving the controller from point to point; that it takes 
a cars length to move the controller from one point up to nine 
points; that he did not try the speed of the car by bringing it up the 
hill and stopping at every street, reducing the speed of the car at 
every street to six miles an hour; that a car’s length is about 40 
feet. 

And thereupon, William H. Atkinson, on behalf of the de¬ 
fendant, testified that he was a passenger on the car and remembered 
the accident distinctly; that he heard the plaintiff ask the conductor 
what street he was at and he thought the conductor said Webster 
Street; and the plaintiff said am two streets outside the street 
where I belong” and then made a dive for the door, which was 
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open; that he saw the plaintiff's heels in the air as he went off the 
car, w’hich was moving quite fast; that he told the conductor 

25 to pull the bell quickly, the man was killed; that he got off 
the car when it stopped, and the conductor picked up the 

plaintiff, who was lying about two car lengths back of the car, and 
was covered with blood; that he (witness) asked the plaintiff if he 
had been drinking; that he said he had not been drinking, but had 
been up four nights with a sick man, and was dazed and did not 
know what he w’as doing; that the conductor then said, ‘‘That lets 
me out. Will you give me your name, please?" That the plaintiff 
said in substance, to the conductor, that it was plaintiff's own fault, 
and that he did not understand why he did such a careless thing; 
no one did anything in the slightest in the way of pulling, shoving, 
or drag.ging plaintiff up to the car; that he did .not hear anybody 
offer to take the plaintiff into the car barn to wash up, or to go home 
with him. The car had not stopped just before the plaintiff left it; 
plaintiff got off the car in the middle of the block; and after the acci¬ 
dent the witiiess went on to the end of the route; witness did not pay 
any attention to any push bell signals just before the accident. 

On cross-examination the witness testified that he was going to 
Brightwood, and after the accident proceeded on the same car, to 
the loop at Kennedy Street; that he vras sitting in the second seat 
from the rear end of the West side; that he noticed the plaintiff, 
who was sitting two seats behind him, and that he was kind of half 
asleep; that he was sitting sidewise, facing the cast, with his hand 
on his head and his eyes closed, and witness thought he was under 
the influence of liquor. It was after the man jumped off the car 
that the conductor rang the bell; that after asking the conductor 
where he was he said, “I am two streets out of my way" and jumped 
for the door; that the conductor did nothing to slow the car down 
until after the witness called his attention to the accident bv saving, 
“Look out, that man has killed himself;" that the conductor 

26 was making up his statement and that the witness did not 
think that he could see, as his face was turned towards the 

front of the car in the opposite direction, and the first motion made 
by the conductor w-as at the suggestion of the witness; that plaintiff 
got up and rushed for the door the moment he spoke to the con¬ 
ductor; that after the car stopped they had to go back quite a ways 
and found the plaintiff lying down in the street, and when the wit¬ 
ness and the conductor reached him, the witness said to him, “Have 
you been drinking?', or “What did you jump off that car for, any¬ 
way, in motion?" He said he did not know. Witness was a bit 
miffed because he was late going to work, and called the plaintiff a 
“damn fool;" that nothing was said about the door being opened 
at that time. 

Thereupon, Wilbur C. Jones testified on behalf of the defend¬ 
ant, that he was a passenger on the car, with the plaintiff, and was 
sitting two seats from the front, on the east side; that the car was 
running about the usual rate (12 miles an hour) and was brought 
to a sudden stop; he and the motorman went back to the plaintiff, 
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who was at a point probably 100 feet in the rear of the car, and 
found that his mouth was hurt ve^ badly and was bleeding; that 
he offered to go home with the plaintiff, who said, he did not need 
anybody to go home with him; as regards how the accident oc¬ 
curred, the plaintiff then and Aiere said that he was about half 
asleep, and when he looked up he noticed he was two or three blocks 
passed his house, and that he got off the rear end of the car, walked 
off the car; that he said in substance no one was to blame but him¬ 
self ; that the conductor asked him to go into the bam and wash up, 
but he did not care to do so; that the conductor took a paper out of 
his pocket for him to sign; that plaintiff said, “There was no use 
signing it, the trouble is my fault, I was half asleep, and walked off 
the car and there is no use signing the paper; that there was 
27 nobody to blame but myself f that later he signed it. 

On cross-examination, the witness testified that he did not hear 
anybody say to plaintiff, “It was your fault,^^ or suggest to the 
plaintiff that he was at fault about it; that witness got out of the 
car at the front as sooii as he could and went back, and the plaintiff 
was up before the witness reached him; that he did not seem to need 
any assistance at all; that he could not say whether anybody took 
hold of the man or not, and thinks that it was after they had walked 
back to the end of the car that the conductor produced the paper 
for him to sign, and that it was signed just outside of the car. 

Thereupon, at the request of the plaintiff, the Court granted the 
following instructions: 

Plaintiff's Prayers. 

I. “The defendant was under the duty to the plaintiff, as pas¬ 
senger, to exercise the highest degree of care and caution in convey¬ 
ing the plaintiff and discharging him safely that the means of con¬ 
veyance would permit under the circumstances of the case. And if 
the jury find that the defendant had established, for the protection 
of its passengers, means for barring the exits in a certain class of 
its cars, and that it was its practice on such cars to keep the exit 
closed when the car was in motion, and to open it for passengers to 
alight when the cars had stopped, and, if they further find tiiat 
on the occasion of the accident in question the defendant's agent 
opened the exit when the car was in motion, they ma^ infer there¬ 
from negligence on- the part of the defendant; and if such negli¬ 
gence was the proximate cause of the injury, their verdict should 
be for plaintiff.” 

III. “The plaintiff as a passenger had the right to presume, in 
the absence of knowledge or notice to the contrary, that the defend¬ 
ant would discharge its duty to him as a passenger and would use 
diligently the means provided for his protection. Accordingly the 
fact that he was a passenger, and the effect upon his mind and con¬ 
duct of any negligent or misleading use of the door closing the exit 
from the car are proper elements to be considered, in connection with 

3—2963a 
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all the other circumstances surrounding him at the time of the acci¬ 
dent, upon the question of his contributory negligence. 

28 IV. “If the jury find for the plaintiff, then in determin¬ 
ing the amount of their verdict, they should take into con¬ 
sideration the pain and suffering, to body and mind, the financial 
loss, and the inconvenience which he has "sustained as a direct result 
of his injuries, and, if they find tliat his injuries are permanent, they 
should also take into consideration the pain, suffering and incon¬ 
venience which they find he will suffer therefrom in the future.” 

And thereupon, at the request of the defendant and over objec¬ 
tion of plaintiff, the Court granted the following instruction: 

No. 3. “You are instructed that the plaintiff was bound to observe 
w’hether or not the defendant’s car, on which he was a passenger, 
was in motion at the time that he undertook to alight therefrom, 
and if you find from the e\ddence that the plaintiff undertook to 
alight from defendant’s car -when the same was moving at a rate of 
speed which rendered it unsafe for a reasonably prudent man to 
alight therefrom, and that as a .direct result of such action he sus¬ 
tained personal injuries, your verdict must be for the defendant.” 

To the granting of the defendant’s said prayer number 3, the 
plaintiff excepted on the ground that said prayer made the question 
of contributor}' negligence turn solely upon the speed of the car, 
which exception was duly noted on the minutes of the court. 

The Court thereupon charged the jury orally as follows: 

“Gentlemen of the jury, the plaintiff, Francis W. Fitzpatrick, 
sues the defendant. Capital Traction Company, for damages not ex¬ 
ceeding the sum of $20,000 for injuries which he alleges in his 
declaration he received by reason of the negligence of the officers 
and agents of the defendant company. 

“The acts of negligence which he alleges, speaking from the 
declaration, after stating that he was a passenger on the car going 
north on Fourteenth Street, are: 

“ ‘The defendant’s conductor in charge of said car, having in 
response to plaintiff’s request to alight signalled said car to stop 
and having informed the plaintiff that said car was at the 

29 car bam situated at Fourteenth and Decatur Streets, did then 
and there before said car had come to a stop and as it was 

approaching said car barn negligently and carelessly open the door 
in the rear of the car for the plaintiff to alight therefrom and did 
negligently and carelessly invite the plaintiff to alight from said 
car; and the plaintiff being misled and thrown off his guard by the 
negligent and careless conduct and invitation of the defendant as 
aforesaid and relying upon the defendant to discharge his duty in 
the premises and not realizing in the darkness that the car was in 
motion but believing that said car had come to a stop proceeded to 
pass through the door so opened for him to alight, and to the step 
of said car from which he fell or was thrown violently to the street.’ 

“That is the allegation made by the plaintiff as to his claim of 
negligence on the part of the defendant, and it is incumbent upon 
him to establish the facts set forth in regard to his claim by a pre- 
ponde^ce of the evidence before he is entitled tp recover. 
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have .granted certain instructions which are asked for by 
either side, which I will read you. I might say, of course, that the 
issue is raised by the plea of the defendant denying that it was negli¬ 
gence. 

“First, the defendant was under the duty to the plaintiff, its pas¬ 
senger, to exercise the highest degree of care and caution in convey¬ 
ing the plaintiff and discharging him safely that the means of convey¬ 
ance would permit under the circumstances of the case. And if 
the jury find that the defendant had established, for the protection 
of its passengers, means for barring the exit in a certain class of 
cars, and that it was its practice on such cars to keep the exit closed 
when the car was in motion, and to open it for passengers to alight 
when the cars had stopped, and, if they further find that on Ibe 
occasion of the accident in question the defendant’s agent 

30 opened the exit when the car was in motion, they may infer 
therefrom negligence on the part of the defendant; and if 

such negligence was the proximate cause of the injury, their verdict 
should be for the plaintiff. 

“That is to say, if you believe that plaintiff’s accident resulted 
from the acts of the defendant or the defendant’s conductor in 
opening this door for the exit of the plaintiff, then from that you 
may infer that the defendant company was negligent. 

“I also instruct you that the plaintiff as a passenger had the right 
to presume, in the absence of knowledge or notice to the contrary, 
that the defendant would discharge its duty to him as a passenger 
and would use diligently the means provided for his protection. Ac¬ 
cordingly the fact that he was a passenger^ and the effect upon his 
mind and conduct of any negligent or misleading use of the door 
closing the exit from the car are proper elements to be considered, 
in connection with all the other circumstances surrounding him at 
the time of the accident, upon the question of his contributory negli¬ 
gence. 

“On behalf of defendant I have granted these instructions: 

“You are instructed that in this case no presumption of negligence 
arises from the mere happening of the accident in question, and 
that the burden is upon the plaintiff to prove to you, by a preponder¬ 
ance of the evidence, that the accident he complains of was due 
to the negligence of the defendant, and that said negligence was 
the proximate cause of plaintiff’s injury. 

“You are also instructed that the plaintiff was bound to observe 
whether or not defendant’s car, on which he was a passenger, was 
in motion at the time he undertook to alight therefrom, and 

31 if you find from the evidence that the plaintiff undertook to 
alight from defendant’s car when the same was moving at 

a rate of speed which rendered it unsafe for a reasonably prudent 
man to alight therefrom, and that as a direct result of such action 
he sustained personal injuries, your verdict must be for the de¬ 
fendant. 

“In other wor^, if you find that the defendant’s conductor was 
negligent in opening the door for the exit of the plaintiff under the * 
circumstances detailed in the answer, but you also find that after 
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the plaintiff had started and got through the door and onto the plat¬ 
form he jumped therefrom or stepped therefrom when the car was 
going at a rate of speed which would render it dangerous for an 
ordinarily prudent man to get from the car, then the plaintiff would 
not be entitled to recover, in spite of the fact that it was negligently 
opened or left open. 

^‘You are also instructed that if you find from the evidence that 
the defendant’s conductor was negligent and that his negligence 
directly contributed to the accident in qu^tion, and if you also find 
that the plaintiff was negligent and that His negligence directly con¬ 
tributed in whole or in part to the said accident, then you are in¬ 
structed, as matter of law’, that the negligence of both plaintiff and 
defendant having resulted in plaintiff’s injury, he is not entitled 
to recover and your verdict must be for the defendant. 

‘‘If you find for the plaintiff, in determining the amount of your 
verdict you should take into consideration the pain and suffering, 
to body and mind, as the direct result of his injuries, and if you 
find that his injuries are permanent you should also take into con¬ 
sideration the pain and suffering and inconvenience which you may 
find he wdll suffer therefrom in the future.” 

Mr. Cox: “I renew’ my exception to the granting of the third 
prayer and the comments made in connection wdth it.” 

32 Be it remembered that each of the separate and several - 
exceptions taken by counsel for the defendant as hereinbe¬ 
fore set forth wras so taken by said counsel then and there before the 
jury retired and each of said exceptions w’as then and there sep¬ 
arately and severally entered upon the minutes of the justice presid¬ 
ing at the trial and counsel for the defendant then and there prayed 
the Court, and now’ prays the Court, to si.gn and seal this bill of 
exceptions, in which is accurately set forth said exceptions and the 
substance of all the e\’idence given at the trial, and at the request 
of said counsel the same is accordingly signed, and sealed and made 
a part of the record this 1st day of May, A. D. 1916. 

ASHLEY M. GOULD, Justice. 

Settled by Counsel this 29th day of April, 1916. 

LECKIE, COX & KRATZ, 

For Plaintiff. 
FRANK J. HOGAN, 

For Defendant. 

[Endorsed:] Law’. No. 56628. Francis W. Fitzpatrick vs. Capi¬ 
tal Traction Company. Bill of Exceptions. (Copy.) Law offices 
of Frank J. Hogan, Evans Building, Washington, D. C. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2963. Francis W. Fitzpatrick, appellant, vs. Capital Traction Co. 
Court of Appeals, District of Columbia. Plied May 4, 1916. Henry 
• W. Hodges, clerk. 
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Francis W. Fitzpatrick^ Appellant, 

. vs. 

Capital Traction Company, Appellee. 


BRIEF FOR APPELLANT. 


A. 

STATEMENT. 

This appeal is from a judgment of the Supreme Court of 
the District of Columbia, upon a verdict in favor of the 
Capital Traction Company, the defendant in the Court 
below, rendered in an action brought by Francis W. Fitz¬ 
patrick to recover damages for personal injuries alleged to 
have resulted from the negligence of the defendant. 

The Capital Traction Company at the time of the injury, 
oi')erated on its Fourteenth Street car line certain cars known 
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as ‘'pay-as-you-enter'’ cars, which were equipped in the 
front and rear with doors for the exit of passengers. 

The plaintiff, who, at the time of the accident, was a pas¬ 
senger on one of these “pay-as-you-enter” cars, charged the 
defendant wdth negligence in the management of the rear 
exit door of the car in such manner that he was mislead and 
invited and caused to attempt to alight therefrom when it 
was imsafe for him to do so. 

In the course of the trial, exceptions were taken by the 
plaintiff to the exclusion of certain evidence offered in his 
behalf, and to the granting of the defendant’s third in¬ 
struction. Upon these exceptions are based the three assign¬ 
ments of error (R., p. 5) now relied upon for a reversal of 
the judgment. 

B. 

ARGUMENT. 

I. . 

Questions of Fact Submitted to the Jury. 

As in most cases of this kind, two principal issues arose 
for the consideration of the jury,—(1) as to the negligence 
of the defendant, and (2) as to the contributory negligence 
of the plaintiff. 

As to (1) the negligence of the defendant, it was undis¬ 
puted that the conductor was charged, among other duties, 
with the operation of the exit door in question, his position 
being on the rear platform, just outside of the exit door 
(Howes, R., p. 12); that under the practice and custom of 
the Company, the door was to be kept closed when the car 
was in motion and opened only when the car was stopped to 
discharge passengers (Fitzpatrick, R., p. 7 ; Howes, conduc¬ 
tor, R., p. 12); and that at the time of the accident the door 
was open contrary to the practice and custom of the com- 
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pany and the purpose for which the door was intended, viz.: 
the prevention of passengers from alighting when the car 
was in motion. 

On this issue there was accordingly little or no contro¬ 
versy. In accordance with the settled rule of law, illustrated 
by the opinions of this Court and that of the Supreme Court 
of the United States in Webb v. Munsey, 37 App. D. C., 185, 
affirmed 231 U. S., 150, 155, 156, the Court instructed the 
jury that the defendant was charged with the highest degree 
of care toward the plaintiff as its passenger, and could be 
foimd guilty of negligence if it failed to use the means which 
it had established for the protection of passengers by having 
the door open when it should have beeen closed. 

It was with respect to (2), the contribiUory negligence of 
the plaintiff, that the real controversy in the case arose; and 
it is to this issue that all the questions arising under the 
assignments of error relate. 

II. 

Questions as to the Admissibility of Evidence. 

Assignments 1 and 2. 

The defendant's second plea charged the plaintiff with 
negligence in alighting, or attempting to alight from a 
moving car. The plaintiff testified that “from his impres¬ 
sion, his perfect assurance, the car was at a dead stop." (R,, 
p. 8). The defendant contended, and subsequent events 
tended to show, that he may have been in error. To meet 
this charge of negligence, he sought to prove the circum¬ 
stances which governed his conduct, and, as he claimed, ex¬ 
plained it as reasonable. 

The standard by which conduct is measured to determine 
whether it is negligent, is this: Was the conduct in ques¬ 
tion that of a man of ordinary prudence under all the dr- 
cuinstances of the case? 



Of course all authorities agree that negligence is a relative 
term and depends upon the circumstances of each particular 
case. What might be negligent in some instance, at some 
time or place, may not be negligence imder other circum¬ 
stances at another time and place. All the surrounding or 
attendant circumstances must be taken into account. (See 
R. Co. V. Jones, 95 U. S., 439, 441, 29 Cyc., 418.) 

Among the circumstances upon which he relied and sought 
to establish to show his conduct was reasonable were the fol¬ 
lowing : 

1. He was a passenger upon the defendant's car, under its 
core and protection. The state of mind arising from that 
fact was, of course, proper to be considered by the jury. He 
testified that upon leaving Sibley Hospital he took a New 
Jersey Avenue car and transferred at U and Fourteenth 
Streets to go to his home at 4200 Sixteenth Street; that he 
intended to alight at Webster Street, the point nearest his 
home, but fell asleep before reaching that point; that on 
arousing, he said to the conductor, who was inside the rear 
door, “Have we passed Webster Street ?’' to which the con¬ 
ductor replied, “Yes, we are near the bam.” (R., p. 7.) 

2. Both the plaintiff and the conductor had signalled the 
car to stop. The plaintiff says that upon awakening and 
speaking to the conductor, he turned in his seat, which was 
the rear seat on the left side, facing the center of the car, 
pushed the bell, and when he resumed facing the center of 
the car the conductor was also ringing the bell (R., p. 7) ; 
that when he pressed the bell the car was near Allison Street 
and he expected the car to stop at Buchanan (R., p. 8). The 
plaintiff was accordingly expecting a stop to he made. 

3. He waited a reasonable time after signal was given for 
the car to stop. (R., p. 8.) 

4. The car actually slowed down as it neared the point 
where the accident occurred. The plaintiff foimd himself on 
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the ground at the point where the switch connects with the 
car line, just north of Buchanan Street, and about sixty feet 
south of the south end of the car bam. (R., p. 8.) Ac¬ 
cording to the testimony of the motorman the speed while 
crossing Buchanan Street was reduced to at least six miles 
an hour, and in passing the switch he cut off his power in 
full for a very short interval. (R., p. 15.) 

5. The plaintiff was invited to alight from the car. As 
above mentioned it was the practice and custom of the com¬ 
pany to keep the door closed when the car was in motion 
and to open it only when the car had stopped to discharge 
passengers. The conductor, on this occasion, standing in¬ 
side the rear exit door, put his hand behind him, opened the 
door and stepped to one side for the plaintiff to pass out, 
and as the plaintiff stepped out they said “good night” to 
each other. (R., p. 8.) 

All these were circumstances tending to confirm the 
expectation that the car would stop, and the belief that it 
had stopped. 

The plaintiff was allow^ed to give evidence as 
to the circumstances enumerated above, but as hereinafter 
noted in discussing the 3d assignment* the evidence subse¬ 
quently was practically eliminated from the consideration of 
the jury. Evidence as to other circumstances, believed to 
be equally important was, however, excluded when offered, 
viz.: 

(a) Evidence as to movement of another car in the op¬ 
posite direction. Assignment 2. 

The reasonableness of the plaintiff’s belief that the car 
had stopped was, or at least should have been, an important, 
in fact, decisive, factor in determining whether the plaintiff 
was negligent. 

Notwithstanding the circumstances related above, all cal¬ 
culated to support a belief that the car had- stopped; it could 
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be argued that a man's senses nevertheless ought to have 
warned him to the contrary. Any circumstance calculated to 
deceive his senses was, therefore, just as relevant as those 
calculated to mislead his reason. 

Under Assignment 2 the appellant complains that the 
Court refused to allow him to introduce evidence to show 
that at the time when he was leaving the north bound car 
on which he was a passenger, a south bound car was passing 
on the opposite track. (R., p. 11.) 

The objection to his testimony on this point was that 
nothing is alleged in the declaration as to the movement of 
cars on the other track. 

Clearly this testimony was relevant. It was designed to 
complete the picture of the occurrence under investigation. 
It was ''one of the facts surrounding or accompanying a 
transaction or occurrence which is the subject of legal in¬ 
vestigation * * * such as attend and give character to 

it." {Steinhofel vs. Chicago, &c., R. Co., 92 Wis. 123, 
quoted in jj Encyc. of Evidence, 289.) 

The test as to whether a given circumstance may be shown 
has been thus stated: 

"Is it an event happening naturally and sponta¬ 
neously as a part of the occurrence under investiga¬ 
tion? If so, the law permits it to be proven as a part 
of it, since the whole scene, as it has transpired ought 
to appear to the tribunal called upon to determine its 
character." {Hall vs. State, 48 Ga., 607, 608, quoted 
in y 4 Cyc., 1^3.) 

Within this principle, evidence is admissible to describe 
the general conditions in the immediate vicinity of the ac¬ 
cident, the physical and topographical environments includ¬ 
ing conditions of light and weather. (See 8 Ency. of Evi¬ 
dence, 912, collating authorities.) Richmond & Danville R. 


7 


Co., vs. Powers, 149 U. S., 43, and Memphis, etc., R. Co. 
vs. Martin, 117 Ala., 357, each involving the alleged contri¬ 
butory negligence of the plaintiff, well illustrate the wide 
range of circumstances that may be shown in reproducing 
the picture of the occurrence under investigation. 

Furthermore, the fact that the other car was passing at 
the time of the accident here in question had a definite and 
specific hearing upon the question of the reasonableness of 
the plaintiff's belief that the car he was upon had stopped. 

It is well known that when trains are passing each other 
the mind of a person on one of them is often confused as to 
their movements. The liability to make mistakes in obser¬ 
vations of or from moving objects has often been noted. 
For example, in Moore on Facts, Section 703, it is stated: 

“We know well the many blunders to which we are 
exposed when it is a matter of deciding which body is 
moving. Often, we do not know whether it is the 
railroad train on which we are which is moving or 
whether it is the train upon a parallel line of rails.” 

This is particularly true where a train passes another in 
the darkness, when fixed objects are not in the range of 
vision. A reasonable mind will often be mislead by this 
single element. When combined with all of those enumer¬ 
ated above, it is calculated to have a peculiar force in con¬ 
firming an expectation and belief already held in mind. 

The objection that nothing was alleged in the declaration 
as to the movement of the south bound car is obviously un¬ 
tenable. The declaration alleged the negligence of the de¬ 
fendant. Contributory negligence, an affirmative defense, 
was set up in a special plea by the defendant. The evidence 
in question was sought to be introduced not as relevant to 
the n^ligence charged against the defendant, but solely as 
to the negligence of the plaintiff. Upon what theory should 
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the plaintiff have pleaded in his declaration the evidence 
with which he was to meet a defense which had not been 
set up when the declaration was filed? 

It is submitted that the exclusion of this evidence is 
clearly erroneous, and that on this point alone, if for no 
other reason, the judgment should be reversed. 

(b) Evidence as to condition of plaintiff. Assignment i. 

The plaintiff sought to show as a further circumstance 
explaining his conduct that he had lost several nights’ sleep 
just prior to the accident on account of sickness of mem¬ 
bers of his family, two of whom, the evidence shows, had 
on the day of the accident undergone operations at the hos¬ 
pital. Upon the objection of the defendant, the evidence 
was excluded (R., p. 10). 

It can not be doubted that the loss of sleep for several 
nights would have fatigued the plaintiff, dulled his senses 
and affected to some extent the alertness of his mental oper¬ 
ations. The conductor said that he noticed the plaintiff 
sitting on the seat as if in deep thought, with his hand up 
to his jaw, but could not see for sure whether his eyes were 
closed or not (R., p. 13). Another of the defendant’s wit¬ 
nesses, Atkinson, testified that he noticed the plaintiff’s eyes 
were closed and thought he was under the influence of 
liquor (R., p. 16). 

It was not, however, contended or even suggested, that 
the plaintiff’s condition was such that he required any spe¬ 
cial care or attention on the part of the railroad company. 
He was merely entitled to the precautions which the com¬ 
pany was required to take to secure the safety of its pas¬ 
sengers generally, having in mind the fact that all kinds of 
persons might rightfully travel upon its cars. (R. Co. vs. 
Falvey, 5 App. D. C., 176, 180.) 

Evidence throwing light upon the plaintiff’s mental and 
physical condition was sought to be offered not for the pur- 
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pose of affecting the duty of the defendant, but as a cir¬ 
cumstance tending to explain his conduct. Did he act as a 
reasonable man might have acted when worn out and 
fatigued and thrown off his guard by the negligent conduct 
of the carrier in whose care he was? or was he, as a man 
of reasonable care and prudence, required to be as accurate 
and alert in his observations and conclusions, as when not 
fatigued and worn out? 

The law does not require a man to use faculties which 
he does not possess. The man who is blind or nearsighted 
is not bound to see things that would be seen by a man of 
perfect vision {Austin vs. Kits, 72 Texas, 391, 403) ; nor a 
man who is deaf to hear things that would be heard by one 
whose hearing is unimpaired {Cleveland R. Co. vs. Terry, 
8 Ohio State, 570, 579). Of course, a man may not ex¬ 
cuse himself for failure to use, when he is drunk, the care 
that would be exacted when he is sober, because the law 
imposes upon him the duty to be sober. The law, however, 
does not impose the duty never to be tired or weary. And 
it is submitted that it would be strange indeed if a carrier 
may omit precautions which it has agreed to take for the 
safety of its passengers, and then be heard to say when in¬ 
jury results, “True, I was negligent in omitting to perform 
my duty; but if you had not been tired and weary you 
could, as you ought, have looked out for yourself and 
avoided the injury that resulted from my negligence.” 

A similar contention was considered by this Court in the 
case of Great Falls & Old Dominion R. Co. vs. Hill, 34 
App. D. C., 304. In that case evidence had been introduced at 
the trial to the; effect that the plaintiff who had stepped from 
a car at a place where it was dangerous to do so was near¬ 
sighted. The Court was asked to instruct the jury in con¬ 
sidering the question of contributory negligence to elimi¬ 
nate entirely any evidence tending to show that she was 
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nearsighted. In approving the refusal so to instruct, this 
Court said: 

“It was not pretended that she was so nearly blind 
as to require a higher degree of care than other pas¬ 
sengers by a carrier having knowledge of the defect. 
A carrier must be presumed to know, however, that 
persons of all ages and conditions, strangers as well 
as those familiar with the surroundings, nearsighted 
people wearing glasses as well as those of perfect 
sight are frequently among its passengers and it is 
required to provide appliances, ways and means 
adapted under the circumstances to the safe transpor¬ 
tation of all such persons. * * * testimony 

was not introduced in support of a claim that defen¬ 
dant owed plaintiff, on the occasion in question, a 
higher degree of care than was due other passengers. 
No instruction to that end was asked by the plaintiff, 
or given by the Court in the general charge. The evi¬ 
dence had relation to the question of plaintiff’s con¬ 
tributory negligence, which was the important issue in 
the case. In determining whether she exercised ordi¬ 
nary and reasonable care under all the circumstances, 
it was proper that the jury should be informed in re¬ 
spect to all the conditions surrounding her at the time” 
(pp. 314, 315). 

Judge Thompson in his work on Negligence, thus states 
the rule: 

“The sound view is believed to be that the age, the 
experience, and the mental and physical condition of 
the plaintiff or person injured should be exhibited by 
the evidence to the jury, and if it appears that such 
person did not possess the average knowledge, experi¬ 
ence, and mental or physical alertness, having refer¬ 
ence to the partictdar surroundings, the jury should be 
instructed, as in the case of children, that the law does 
not deny him his right of action for a wrong done him 
by anoAer provided he exercised the degree of care 
of which he was capable. * * * The jury ought 


11 


to be possessed of the real facts including the age, the 
condition, the knowledge, the experience and capacity; 
of the person injured, and then ought to be allowed 
to say whether, under all the circmitstances, he acted 
reasonably or unreasonably.” (Section 338.) 

In Lewis vs. D. & H. Canal Co., 145 N. Y., 508-517, 
on the question of contributory negligence, the Court said: 

“There is no inflexible rule of law that determines 
the nature of the act of the deceased in attempting to 
alight from the train. It must be viewed in the light 
of the actual situation as it appeared to him and judged 
by that measure of care and caution which a person 
of ordinary prudence is expected to observe under like 
circumstances/' 

It is believed that the testimony in question was clearly 
relevant and that the Court erred in excluding it. 

III. 

Question as to Instructions to Jury. Assignment 3. 

The plaintiff assigns as error the granting of the defen¬ 
dant's third instruction which reads as follows: 

“You are instructed that the plaintiff was bound to 
observe whether or not the defendant’s car, on which 
he was a passenger, was in motion at the time that he 
undertook to alight therefrom, and if you find from 
the evidence that the plaintiff undertook to alight from 
defendant’s car when the same was moving at a rate 
of speed which rendered it unsafe for a reasonably 
prudent man to alight therefrom, and that as a direct 
result of such action he sustained personal injuries 
your verdict must be for the defendant” (R., p. 18). 

Under this instruction, it is in effect declared as matters 
of law: (1) that the plaintiff was bound without qualifica- 
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tion to observe whether the car was in motion when he un¬ 
dertook to alight; and (2) that he was bound at his peril to 
determine correctly that the car was not moving at a dan¬ 
gerous rate of speed; for if he undertook to alight when 
the car was in fact moving at a rate which rendered it un¬ 
safe to alight therefrom, by the terms of the instruction, he 
could not recover. • 

Under this instruction, the belief of the plaintiff as to 
the movement of the car and the circumstances that in¬ 
duced that belief are entirely disregarded. All of the testi¬ 
mony which the plaintiff introduced to explain his conduct 
as reasonable under the circumstances was by this instruc¬ 
tion at one stroke eliminated from the case for all practical 
purposes. The case was made to turn upon the single ques¬ 
tion as to the speed of the car. Of what avail could be the 
evidence to show that the plaintiff had been misled and de¬ 
ceived by the negligent act of the carrier, if he was bound 
to observe and determine correctly the speed of the car? 

Such an instruction might possibly be given in a case 
where a passenger attempts to alight from the ordinary 
street car, upon which the company has not established 
gates or other means to control the egress of passengers. 
In sucli a case it is left to the passenger to observe and de¬ 
termine when the car has come to a standstill. But when 
this new element enters into the problem, • when the com¬ 
pany undertakes to decide the question, to control egress 
from the car, allowing no passenger to leave until the car 
has stopped—then the passenger, it seems, should have the 
right to rely upon the carrier not to deceive him by an in¬ 
vitation to alight when it is unsafe to do so; and a situation 
is presented, to which the instruction in question can not 
properly apply. 

The general principle underlying this class of cases is that 
where one undertakes to do an act or discharge a duty by 
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which the conduct of others may be properly regulated or 
governed, such others may rely upon their belief that the 
act or duty will be properly done or performed. 

A familiar application of this principle is found in cases 
of injuries to travelers on highways at crossings where 
railroad companies maintain gates. Carrington vs. R. Co., 
3 App. D. C., 101, is an excellent illustration. This Court, 
in considering the question of the alleged contributory 
negligence of the plaintiff in going upon the track when the 
gate was open, at a time when it was in fact dangerous to 
do so because of an approaching train, said: 

'‘There is no law which required the defendant to 
keep a gate at this crossing and a man to lower it be¬ 
fore the passage of trains; but having done so for a 
series of years, persons using the crossing constantly 
would have some right to suppose that no trains were 
coming when the gate was up. The fact there was a 
gate and that it was a constant practice to lower it 
when trains were passing or about to pass, and that it 
was not lowered on this occasion was one proper to l)e 
considered by the jury, in determining the question of 
the contributory negligence of the plaintiff’s intestate.” 
(Citing and quoting among other authorities, Glushing 
vs. Sharp, 96 N. Y., 676, perhaps the leading case on 
this subject.) 

See also Johanson vs. R. Co., 153 Mass., 59; Ry. Co. vs. 
Schneider, 45 Ohio St., 678. 

For stronger reasons the principle applies between a car¬ 
rier and its passenger. The passenger is under the care and 
protection of the carrier, who is bound to exercise the high¬ 
est degree of care— 

“the strictest vigilance in receiving a passenger, con¬ 
veying him to his destination and setting him down 
safely that the means of conveyance employed under 
the circumstances of the case will permit.” {5 A. & 
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E. Encyc. of Law, 558 and authorities; Great Falls 
& Old Dominion R. Co. vs. Hill, supra, 312.) 

Shearman & Redfield on Negligence, Vol. 1, Sec. 91, 
states the rule as follows: 

“Where the relation between the parties is such that 
it is the duty of the defendant to care for the plaintiff’s 
safety, and the situation is such that the plaintiff has 
a right to look to the defendant, his agents and serv¬ 
ants, for direction, advice or instruction in a matter 
involving such safety, the plaintiff may often be 
deemed to have used ordinary care for his safety, 
when acting under such direction, advice, instruction 
or invitation even though, but for that circumstance, 
his conduct would be deemed clear evidence of negli¬ 
gence. * * * If the defendant, by his own act, 

has thrown the plaintiff off his guard, and given him 
good reason to believe that vigilance was not needed, 
the lack of such vigilance on the part of the plaintiff 
is no bar to his claim.” 

It is accordingly well settled that a passenger, relying 
upon an invitation of the carrier, may relax his vigilance 
without being held guilty of negligence as a matter of law. 

Thus in Warner vs. B. & 0. R. R. Co., 168 U. S., 339, 
it was held not contributory negligence as a matter of law 
for a passenger without looking to cross the track at a 
station for the purpose of taking a train and while doing 
so was run down by a train approaching on the track he 
was crossing. In reversing the judgment of this Court, 
which had affirmed a directed verdict in favor of the defen¬ 
dant, the Supreme Court held that under one view of the 
testimony there was an implied invitation to cross, and 
said: 

“The railroad under such circumstances in giving 
the invitation must necessarily be presumed to have 
taken into view the state of mind and of conduct which 
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would be engendered by the invitation, and the pas¬ 
senger, on the other hand, would have a right to pre¬ 
sume that in giving the invitation the railroad itself 
had arranged for the operation of its trains with 
proper care. * * * Negligence has been defined 

to be the absence of care according to the circum¬ 
stances, and it is always a question for the jury when 
there is reasonable doubt as to the facts, or as to the 
inferences to be drawn therefrom. When the measure 
of duty is ordinary and reasonable care, and the de¬ 
gree of care varies according to circumstances, the 
question of negligence is necessarily for the jury” 
(p. 349). 

To similar effect is the opinion of Judge Alvey in R. Co. 
vs. Hamer, 60 Md., 449. 

Boyce vs. Manhattan R. Co., 118 N. Y., 314, affords an¬ 
other good illustration. There a passenger in alighting 
stepped between the platform and the car instead of upon 
the platform. It was contended that she was guilty of con¬ 
tributory negligence in not looking before she stepped, but 
the Court said: 

‘‘Under the circumstances which she had the right 
to assume existed, she was under no obligation as a 
matter of law to look before she put her foot down” 
(p. 319). 

The same principle must apply in the case at bar. While 
a passenger would ordinarily be regarded as negligent in 
alighting from a car moving at a rate of speed which made 
it dangerous to do so, yet if he is deceived as to the move¬ 
ment of the car by an act of the carrier, then 
the negligence of the defendant can not be deter¬ 
mined by the speed of the car alone, but all the 
circumstances must be taken into consideration to determine 
whether a man of ordinary care would have acted as he did. 
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Quiim vs, Manhattan Ry. Co., 7 N. Y. St. Rep., 252, is 
directly in point. In that case the evidence showed that 
there were gates upon the cars to prevent passengers get¬ 
ting off while the cars were in motion and that the man in 
charge of the gates, after calling the station and after the 
train had reached the station and had slowed down, opened 
the gates for the passengers to alight. The Court, in its 
opinion, by Van Brunt, C. J., relying upon Glushing vs. 
Sharp, 96 N. Y., 676 {supra), said: 

“This was a substantial assurance to the plaintiff of 
safety and was just as significant as if the gateman 
had invited the plaintiff to alight, and that any pru¬ 
dent person would not be influenced by it is against ail 
human experience. From these circumstances it was 
the province of the jury to determine whether it was 
negligence upon the part of the plaintiff not to notice 
that the train was moving slowly. * * * This 

was not done and it seems to have been error.’' 

For the same reason, it was error for the instruction here 
complained of to declare as a matter of law that the plain¬ 
tiff was negligent merely on the ground that the car was in 
fact moving at a rate that made it unsafe to alight. The 
question was whether it was negligence on his part under 
all the circumstances not to have noticed the movement of 
the car. In withdrawing this question from the considera¬ 
tion of the jury, the instruction is believed to be clearly 
erroneous. 

It is submitted that the judgment should be reversed and 
a new trial granted. 

A. E. L. Leckie, 

J. W. Cox, 

Joseph T. Sherier, 
Attorneys for Appellant. 
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BRIEF FOR APPELLEE. 


Statement of Facts. 

Early on the evening of December 29, 1913, or to be 
exact, shortly after 7.30 o'clock p.m. (R., p. 10), the plain¬ 
tiff, a strong, normal man, in good condition mentally and 
physically, who proved that at the time there was nothing 
the matter with his faculties or functions (R., p. 10), be¬ 
came a passenger on a car of the defendant Company; at 
Fourteenth and U Streets, Northwest, he transferred to a 
northbound Fourteenth Street pay-as-you-enter car 
p. 7). This car was not one equipped with doors 
directly from platform to street, but was of 




equipped with doors leading from the inside of the car to 
its platform (R., p, 7, 9, 11). Plaintiff intended to alight 
at Webster Street, which is a street running east and west 
from Fourteenth Street extended to Sixteenth Street ex¬ 
tended; he fell asleep about the time the car passed Park 
Road, but testified that he aroused up after he passed 
Webster Street, and recognized the red street light at that 
corner; he had a conversation with the conductor, who in¬ 
formed him that the car had passed Webster Street and 
was near the barn (R., p. 7); he then gave a signal for the 
car to stop, and the conductor did likewise; plaintiff, who 
was the only witness on his behalf to the happening of the 
accident, further testified with positiveness that he was 
quite familiar with the street the car was travelling over; 
he described where the conductor was standing on the in¬ 
side of the car, with his back to the sliding door, which was 
closed, holding or examining his book or portfolio (R., p. 
8); he remembered clearly that just before the car reached 
Allison Street, he rang the bell; he observed that the car 
was so near that street that he knew that it could not pos¬ 
sibly stop at the Allison Street comer; he even indicated how 
he turned in the car to give the signal; he remembered “per¬ 
fectly that the conductor pushed the bell” also; “then he 
remembers distinctly that the door was opened by the con¬ 
ductor; plaintiff stepped from the inside of the car, he step¬ 
ped out on the platform” (R., p. 9), but as to whether he 
stepped or fell from the platform, he could not tell, his in¬ 
jured condition, as a result of his getting off of the plat¬ 
form of a car rapidly moving between stops, having natu¬ 
rally made his recollection vague; that he was not asleep, 
or at all mentally incapable of observing every detail of 
happenings just before he left the car, was positively testi¬ 
fied to by plaintiff himself, who stated that “his recollec- 
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tion of what happened before the accident is very vivid, 
very clear"’ (R., p. 10). 

The evidence of the conductor and motorman and of two 
passengers who were on the car.with plaintiff, showed that 
the plaintiff left the inside of the car through the exit door, 
which had been opened sometime previously when the con¬ 
ductor went in to check up his fares, and attempted to 
alight while the car was between stops and travelling at a 
speed of from 12 to 15 miles an hour. The plaintiff testi¬ 
fied that while he was positive in his own mind that the car 
had come to a stop when he attempted to alight, yet when 
he found himself on the ground ‘‘the car was fully 100 
feet away from him, which then would have been convinc¬ 
ing proof that it was either moving at a fairly good speed 
or that the motorman had stopped and gone on” (R., p. 
8), and that while “he was convinced the car was stopped,” 
“the evidences are now that it was not” (R., p. 9). He 
further testified that his appearance was something like 
that of “a man who had gone flying off a car running at 
fifteen miles an hour” (R., p. 10). 

It was undisputed that the car was of the type well known 
to the court, which permits of passengers going on to the 
platform before the car stopped, or standing on the plat¬ 
form for an indefinite period after going aboard a car, 
without the slightest danger of injury under normal run¬ 
ning conditions. It was shown that on a car of that type 
the conductor opens the rear exit door by a lever from the 
outside while standing on the rear platform; this was not 
only the testimony adduced by the defendant (R., p. 11), 
but the plaintiff himself so testified (R., p. 7). And the 
testimony was overwhelming against the plaintiff that be¬ 
fore the car reached Webster Street, and some time be¬ 
fore the plaintiff signalled or otherwise indicated his desire 
that the car stop, the conductor had opened the door from 
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the outside, had stepped into the car to check up his register, 
and had remained inside the car, the door being open all the 
while, from that time until after the accident. True, the 
plaintiff himself testified that the conductor opened the 
door from the inside when plaintiff arose from his seat, and 
thereby, in effect, invited him to step out on the platform, 
but in addition to the fact being that the lever by which the 
door is operated is on the outside, and could not have been 
operated from the inside, it was further shown as a positive 
fact that the door had been open for sometime. Assuming 
that the case should have been submitted to the jury, this 
was, of course, a question for their determination. 

This case was submitted to the jury on plaintiff’s own 
theory of negligence and resulted in a verdict for defendant. 

Argument. 

1. Under the settled law of this jurisdiction, there should 
have been a verdict directed for the defendant. This being 
so, plaintiff can not complain, and is not entitled to a re¬ 
versal here, because of any alleged errors in the rulings of 
the trial court as to the admission and exclusion of evidence 
or as to the court’s charge on the question of contributory 
negligence. There was nothing in plaintiff’s condition, as 
he himself testified to it, to entitle him to extraordinary care. 
There was no danger in permitting a strong, healthy man, 
who himself testified to a vivid and clear condition of mind 
at the time of the occurrence, to go from the inside of a 
street car to its rear platform, while the car was still in mo¬ 
tion, preparatory to alighting therefrom when the car came 
to a stop, or to such a reduced speed as would warrant an 
ordinarily prudent man alighting from it. This case is 
governed by the decision of the Court in Hutchinson vs 
Capital Traction Company, 36 App. D. C., 251, 1 N. C. 
C. A., 627. There plaintiff was a man nearly 84 years old. 
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He testified, as the plaintiff in the instant case testified, 
that he believed that the car had come to a stop. The evi¬ 
dence adduced by the defendant, and believed by the jury, 
showed that the car had not stopped and that the plaintiff 
Hutchinson, as also the plaintiff here, got off while the car 
was still in motiomi, and, as a result thereof, was injured. 
The trial court charged the jury in the Hutchinson case 
that if plaintiff got off before the car stopped “and by- 
reason of his getting off while the car was in motion he 
was injured, then he is not entitled to recover, and your 
verdict must be for the defendant.^' Exception was noted 
to this charge. This court affirmed judgment for defendant, 
and said, loc. cit. 254-5: 

“It is a matter of common observation that many 
passengers leave their seats when a car is coming to a 
stopping place, and start to the door and platform with 
a view to getting out at the earliest possible moment; 
sometimes standing upon the step for the purpose. 

“Unless there be something in the appearance and 
conduct of the passenger, under such circumstances, 
reasonably calculated to give the conductor notice 
of the helplessness of the passenger and his apparent 
intention to leave the car hifore it shall have stopped, 
it would be unreasonable to expect him to stand at 
the door, and by word and act restrain the impatience 
of the passenger. 

“The conductor who, himself, knows that the car 
has not come to its expected stop can not be expected 
to reasonably apprehend that a passenger firmly be¬ 
lieves it has actually stopped, unless some special cir- 
circumstances occur to indicate the fact. 

“It would be a very dangerous doctrine to permit a 
passenger, who is willing to testify to his belief, to 
impose upon the conductor the duty of correcting his 
mistake under ordinary circumstances, or in default 
thereof to render his employer liable in damages for 
any injury sustained. 
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''A passenger in the possession of his faculties ought 
to know as well as anyone else when the car is moving, 
and when he undertakes to alight from it before it 
stops he takes the risk of injury, and must bear the con¬ 
sequences.’’ 

The foregoing forecloses every question presented by the 
case at bar, for, under the court’s decision in the Hutchin¬ 
son Case, there should have been a directed verdict for the 
defendant in this case, and hence no ruling on the trial 
could prejudice any right of plaintiff. 

Opening a door which leads from the inside of a car to 
the platform might be construed as an invitation to pas¬ 
sengers to stand on or occupy the platform, but it certainly 
can not be construed as an invitation to a passenger to jump 
off the car while moving at a rate of speed making it ob¬ 
viously dangerous to attempt to alight therefrom. That 
passengers may, and do, stand with perfect safety on street 
car platforms is a matter of every day observation, of which 
this court has taken judicial knowledge: 

“It is a well known fact that passengers stand inside 
the cars and on the platforms while the cars are in 
motion, and that this is not usually attended with dan¬ 
ger. Unless, therefore, an injury results from some 
unusual jerk or swaying of the car, due to some act 
of negligence in its control, there can be no recovery.” 
Conner vs. Washington Railway and Electric Com¬ 
pany, 43 App. D. C., 329. loc. cit., 334. 

See. Sullivan vs. C. T. Co., 34 App. D. C., 372-3. 

Of course, in the case at bar, it was neither alleged, nor 
attempted to be proved, that there was any unusual jerk or 
swaying of the car, or any act of negligence in connection 
with its running. 

In Washington Railway and Electric Company vs. 
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Kramer, 44 App. D. C., 154-b, this court held that where a 
passenger left the place of safety inside of the car, which 
was moving at a high rate of speed, when the car was in the 
middle of a block, at the end of which he expected it to be 
stopped, and fell or was thrown from the running board as 
a result of jerking and jolting of the car, he was guilty of 
contributory negligence as matter of law. 

Elsewhere the authorities are to the same effect, and it 
has been held that it is not negligence for a conductor to 
leave the door of a car open when the train is in motion, 
and that it is a matter of general information that doors 
of passenger cars are often left open temporarily without 
exposing passengers to any unusual danger; Hardwick vs. 
Georgia Railway Company, 85 Ga., 507, 9 Am. Neg. Cas., 
193; that carriers are not negligent in opening vestibule 
doors on approaching stations where passengers are to leave 
the train; Rivers vs. Permsylvania Railroad Company, 80 
N. J. L., 217; U. T. Company vs. Brozm, 73 Kan., 232. 
Indeed it is the law that a conductor has no right to pre¬ 
vent a plaintiff from voluntarily alighting from a train 
moving at a low rate of speed, in the absence of something 
in the plaintiff’s condition known to the conductor, which 
would require him to take such action. McElvaine vs. Cen>~ 
tral, etc., R. Company, 170 Ala., 525. 

We pretermit analysis here of cases cited on plaintiff’s 
brief, all of which we have examined, not one of which 
involved a relevant principle. 

Cases such as Wehh vs. Munsey, 37 App. D. C., 185; 
Quinn vs. Manhattan R. Company, 7 N. Y. St. Rep., 252, 
and others, are obviously not in point. In such cases, the 
opening of protecting doors immediately exposed the pas¬ 
senger to injury; of similar nature is the raising of guard 
gates or doors at railroad crossings, when the usual custom 
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is to have them closed or down when trains are approach¬ 
ing. In the instant case, the opening of the rear door of 
the car, or the leaving it open, simply permitted a passen¬ 
ger, if he wished so to do, to step from the inside of a car 
to a place of safety on the platform, and while in that posi¬ 
tion he had ample opportunity to obsen^e whether or not 
the car was moving. The opening of such a door as this 
does not immediately expose a passenger to danger. This 
distinction has been completely overlooked by appellant’s 
counsel. 

2. The first assignment of error is based on the exclusion 
of obviously hearsay evidence, regarding plaintiff’s actions 
on evenings prior to the one on which the accident occurred. 
Plaintiff’s counsel, in their brief here, insist that evidence 
tending to show the physical and mental condition of the 
plaintiff on the evening of the accident was excluded. The 
record does not justify this contention. No evidence tend¬ 
ing to show his condition before the accident was excluded, 
and no offer of any such evidence was even objected to. 
Plaintiff was pennitted to testify that he fell asleep while 
on the car. His physician was directly asked what plain¬ 
tiff’s condition was at the time he left the Sibley Hospital, 
whence he proceeded to the point where he became a pas¬ 
senger on defendant’s car, and the physician replied that 
“as to plaintiff’s condition when he left the witness” he was 
“very much elated”; that, “as to when plaintiff left the hos¬ 
pital, he was in good physical condition” (R., p. 10). 
Plaintiff’s counsel having directly interrogated this witness. 
Dr. Taylor, respecting the condition of the plaintiff when 
witness savr him, next asked the witness to state whether 
he knew that the plaintiff “had been losing sleep for some 
nights before”? The objection to this question was prop¬ 
erly sustained; (1) conceding that the plaintiff’s condition 
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was admissible, the cause of it was utterly immaterial; (2) 
the witness had been inquired of respecting plaintiff’s con¬ 
dition, and had testified as to it; (3) the testimony sought 
was obviously hearsay, there being no pretense that the wit¬ 
ness knew of his own personal knowledge what the plaintiff 
had been doing for some nights before, though he may 
have been informed on that subject by the plaintiff or 
others; such information was, of course, inadmissible as 
hearsay which could not affect this defendant; an examina¬ 
tion of Dr. Taylor’s testimony will show that whatever he 
knew about plaintiff was simply obtained from meeting 
the plaintiff for short periods of time on two occasions at 
the hospital, once in the morning and again, after a lapse 
of many hours, in the evening. Not only is all of the fore¬ 
going true, but, on the only question which plaintiff’s coun¬ 
sel here contends this evidence was relevant, namely, the 
plaintiff’s condition as observed by Dr. Taylor, the doctor 
testified that, as he observed him “from all appearances 
plaintiff was a strong, normal man, mentally and physically, 
as far as he could observe, there was nothing the matter 
with plaintiff’s faculties or functions” (R., p. 10). In view 
of this, it is difficult to find justification for the contention 
that the plaintiff was prevented from giving testimony re¬ 
garding his mental and physical condition. 

It is the theory of counsel for the plaintiff that his con¬ 
tributory negligence is to be excused because he was weary 
and sleepy, and not in a condition to know what he was 
about. But this theory is not sustainable in view of the 
plaintiff’s own testimony. Counsel’s theory collides with 
plaintiff’s facts. We have already shown that plaintiff 
himself testified to an entirely wide-awake condition, and 
with a wealth of detail narrated just what occurred in the 
car up to the time he stepped out on the platform and bade 
the conductor “Good night” (R., p. 10). The plaintiff 
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would have none of the contention that there was any pos¬ 
sibility that he did not observe all that occurred and inT 
sisted repeatedly that he remembered '^perfectly” every fact 
and that ^‘his recollection of what happened before the acci¬ 
dent is very vivid, very clear’ (R., p. 10). 

We repeat, it may be conceded for every purpose of this 
case, that it was relevant to show the condition of the plain- 
tilY. This was done. No objection was made to any testi¬ 
mony of the plaintiff, or his physician, on this subject. 
Testimony respecting prior events which may have caused 
the plaintiff to be in other than a normal condition, with 
which events this defendant had no connection, and of 
which it was in no wise informed, was clearly immaterial 
and inadmissible. It may, and often is, relevant and mate¬ 
rial to show that a person is blind, but at the same time 
the cause of the blindness would l^e entirelv irrelevant. An 
examination of the record will show that the regrettable 
and sympathy-begetting fact that on the day of the accident 
plaintiff’s wife and daughter had undergone operations at 
the Sibley Hospital, was sufficiently dangled before the jury 
without having their physician narrate what he had learned 
respecting the plaintiff’s loss of sleep because of the sickness 
in his family (R., pp. 10, 12, 16). 

3. The second assignment of error is clearly unimportant 
and unsustainable. We need not in detail analyze the au¬ 
thorities cited by the plaintiff’s brief, to the effect that all 
parts of an occurrence may be given in evidence. The 
passage of a car on another track, going in the opposite di¬ 
rection, was no part of the occurrence of the accident com¬ 
plained of in this case. The testimony was immaterial and 
irrelevant, unless it in some legitimate way could affect the 
plaintiff’s right to recover. Could it have this effect? The 
contention that it could comes to this: A man who ad¬ 
mittedly alighted from a rapidly moving car, may be ex- 
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cused from the charge of negligence in so doing by reason 
of the fact that at the time there was another car traveling 
in an opposite direction on an adjoining track. If such a 
claim could be made, then evidence of the fact that the 
other car was passing would be admissible; if such a claim 
can not be made, then the evidence offered in this case was 
immaterial and inadmissible. But, if such a claim can be 
made, then the law makes it dangerous for a street railroad 
to run cars by each other on different tracks and in oppo¬ 
site directions, because that very act would afford evidence 
upon which a passenger could present the claim to a jury 
that he was not negligent in alighting from the car on which 
he was a passenger even '^when the same was moving at a 
rate of speed which rendered it unsafe for a reasonably 
prudent man to alight therefrom,” and that the carrier 
should respond to him in damages even though his injuries 
were “the direct result of such action.” These quotations 
are from defendant’s prayer number 3 (R., p. 18), and the 
court’s charge to the jury (R., p. 19). On no other ground 
could the testimony offered be considered as affecting the 
issues, and, of course, unless it could affect the issues being 
tried, it was undeniably inadmissible. We submit that the 
mere statement of this proposition shows its unsoundness 
and furnishes its answer. 

In any event, the question of permitting this evidence, 
or excluding it, was within the discretion of the trial court, 
and is not reviewable here. The plaintiff was examined on 
direct, cross-examination, and re-direct examination, and 
“was thereupon excused from the witness stand, his coun¬ 
sel announcing that that was all” (R., p. 10). On the fol¬ 
lowing day, it was undertaken to recall him to the stand and 
to interrogate him on the matter the exclusion of which is 
the subject of this assignment of error, leave to recall the 
witness not having been obtained; after the question was 
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objected to, the plaintiff’s counsel stated to the court that 
‘'he had failed to ask the plaintiff when on the stand the 
day before about the passage of another car” (R., p. 11). 
The order of procedure on a trial requires that the testimony 
of witnesses be exhausted before they are excused from the 
stand by the party calling them, and that only for good 
cause shown should recall of a witness be permitted, for 
the purpose of further examination on questions which 
have not arisen by reason of something occurring at the 
trial subsequent to the time witness was first on the stand, 
]>ut on matters which counsel simply tell the court they 
“failed” to ask about while the witness was at their dis¬ 
posal for examination on all relevant matters. That the re¬ 
ception or exclusion of testimony, in such circumstances, is 
within the discretion of the trial court which will not be 
reviewed or interfered with in this court, except where 
there is a showing that the discretion is clearly abused, is 
definitely settled. Jones on Evidence, Sec. 814; Lansburgh 
vs. Wimsatt, 7 App. D. C., loc. cit., 275-6; Robinson vs. 
Parker, 11 App. D. C., 132, where is said: “The trial has 
its regular stages of progress, and the evidence should be 
introduced with direct reference thereto.” 

4. The third assignment of error not only challenges the 
defendant’s third prayer at the trial below, but the decision 
of this court in Hutchinson z^s. Capital Traction Company, 
36 App. D. C., 251, for defendant’s third prayer in the case 
at bar simply presented the law to the jury as that law was 
laid down by this court in the Hutchinson case. A reading 
of the third prayer (R., p. 18) and of the court’s remarks in 
the general charge, in connection with that prayer (R., p. 
19), clearly discloses the unsoundness of the contention that 
its granting was error. Plaintiff himself had testified that 
he clearly observ^ed ever\'thing that was happening: that 
every detail was clear and vivid in his recollection. This 
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being so, as said in the Hutchinson case, he, a passenger 
in the possession of his faculties, ought to know as well 
as any one else when the car is moving, and when he under¬ 
takes to alight from it before it stops he takes the risk of 
injury, and must bear the consequences. In the defendant's 
third prayer, the court simply told the jury that the plaintiff 
was bound to observe whether the car on which he was a 
passenger was in motion at the time he undertook to alight 
therefrom. Certainly, so far the prayer simply stated an 
undisputed proposition. The prayer then further instructed 
the jury that if they found from the evidence “that the 
plaintiff undertook to alight from the defendant’s car when 
the same was moving at a rate of speed which rendered it 
unsafe for a reasonably prudent man to alight therefrom, 
and that, as a direct result of suah action, he sustained per¬ 
sonal injuries,” the defendant was entitled to the verdict. 
The proposition of law that a person who, by the doing of 
an act which a reasonably prudent man would not have 
done, is himself injured, is guilty of contributory n^li- 
gence is elemental and “is a principle of common justice.” 
Little vs. Hackett, 116 U. S., 366, 29 L. Ed., 652; Sea^vers 
vs. Lisner, 41 App. D. C., 183, 188; Howes vs. District of 
Columbia, 2 App. D. C., 188, 191. 

Aptly illustrating the uselessness in citing general prin¬ 
ciples of text-writers, is the partial quotation on page 14 
of plaintiff’s brief from Sec. 91, Vol. 1, Shearman and 
Redfield on Negligence, from which quotation there are 
omitted such pertinent principles as the following, found 
in the same section: “Neither can the plaintiff excuse him¬ 
self on this ground for taking an unmistakbly improper 
risk. The defendant’s advice or direction is an excuse only 
when the plaintiff might honestly think the question of neg¬ 
ligence doubtful.” The quotation in plaintiff’s brief ends 
in what is the middle of a sentence in the text, and omits 
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the authors’ statement that “all these rulings are especially 
applicable in favor of children.” But of value to the court 
in considering the text are some of the cases cited by the 
authors in support of Sec. 91, and found in the notes to 
that section, for instance: 

“Passenger may rely on carrier’s superior knowl¬ 
edge or judgment, and that of his agents or servants 
'provided she took no more risk in getting off the train 
than a prudent person would have taken under the cir¬ 
cumstances.’ ” St. Louis, etc., R. Company vs. Baker. 
67 Ark., 941. 

And— 

“It is not negligence per se, or as matter of law, 
for a passenger to alight from a moving train on invi¬ 
tation of the carrier’s agent, unless the circumstances 
are such as to make the danger of alighting obvious 
to a person of ordinar\' prudence and sense.” Cooper 
vs. Georgia, etc., Ry., 56 S. C., 91. 

The foregoing quotations supporting Sec. 91 of Shear¬ 
man and Redfield’s text, directly support the action of the 
trial court in the instant case in granting defendant’s third 
prayer. Plaintiff, while attempting to rely on the text, as¬ 
sails the doctrine of the authorities on which it is based. 
Certainly his contention here is confounded by his own au¬ 
thorities. Shearman and Redfield, further in support of 
and illustrating the general statements of Sec. 91, cite the 
case of District of Columbia vs. McElligott, 117 U. S., 621, 
in which a laborer under a road supervisor, at work on a 
gravel bank, was assured by the supervisor that he would 
have a man to watch the bank’s dangerous condition, of 
which both the laborer and supervisor had knowledge. In 
claimed reliance upon the supervisor’s assurance, the la¬ 
borer continued to work for half a day, when the bank fell 
and injured him. Held, reversing a judgment below for 
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the laborer, that it was his duty, having knowledge of the 
dangerous condition of the bank, to exercise care in pro¬ 
tecting himself from harm, and to disregard any assurances 
of his superior. -So, one who is invited to step from the in¬ 
side of a street car to a safe place on the platform thereof, 
has no right to attempt to alight to the street from the car 
while it is moving at a rate of speed, which would inform a 
man of ordinary prudence and caution that it was dan¬ 
gerous to then attempt to alight from it. The fact that a 
car is moving at from 12 to 15 miles an hour, or even at 
the rate of 6 miles an hour, is a fact which was equally open 
to the observation of the plaintiff as it was to the defen¬ 
dant's conductor, and the alleged invitation given by the 
conductor by the opening of the door leading to the rear 
platform, can not be used by the plaintiff, in the language 
of the authority which his counsel here expressly rely on, to 
"‘excuse himself on this ground for taking an unmistakably 
improper risk." 

In Joggers vs. Peoples Street Railway, 1 Am. Neg. Rep., 
522 (decision by Supreme Court of Pennsylvania), it was 
held that a passenger attempting to alight from an electric 
car, moving at the rate of from four to five miles an hour, 
was guilty of contributory negligence as matter of law. 
The facts there, as testified to on behalf of plaintiff, were 
that the defendant’s motorman and conductor, knowing 
the plaintiff’s desire to alight at a certain place customarily, 
on signal from him, slackened the speed of the car to allow 
him to do so. On the occasion in question, plaintiff in 
alighting when he thought the speed had been slackened 
sufficiently to make it safe for him to alight, fell and was 
injured. The court, in its opinion, said: 

“It is the duty of a street railway company to stop 
its cars at suitable places for passengers to leave them, 
and to remain stationary long enough for them to do 
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so safely (citations), and it is contributory negligence 
to leap from a moving car. To justify such action, the 
motion must be so inconsiderable that a person of rea¬ 
sonable prudence, exercising ordinary care, would not 
hesitate about the safety of the attempt to alight (cita¬ 
tions). If the evidence leaves the question whether 
the car was fairly in motion in doubt, then the ques¬ 
tion of contributory negligence must go to the jury. If 
it does not, it is a question of law. This case, upon all 
the evidence, belongs to the latter class.’' 

In the case at bar, although upon all the evidence it 
“belonged to the latter class,” the question of contributory 
negligence did go to the jury, who were told that it was 
contributory negligence only if the jury found from the 
evidence “that the plaintiff undertook to alight from the de¬ 
fendant’s car when the same was moving at a rate of speed 
which rendered it unsafe for a reasonably prudent man to 
alight therefrom” (R., p. 19). 

Masterson vs. Macon City & Suburban Street Ry., 88 
Ga., 436, held as matter of law that, despite what plaintiff 
thought was an implied invitation from the conductor for 
plaintiff to alight, it was gross negligence for a passenger 
to attempt to alight from a street railway car going at a 
speed of 20 miles an hour. The presence of the conductor 
and his silence on hearing another passenger tell the plain¬ 
tiff that the car was not going to stop at that place and he 
had better get off, will not justify the passenger in jumping 
from the car and causing his owm injury. 

Conclusion. 

We ask affirmance of the judgment appealed. 

Respectfully submitted, 

Frank J. Hogan, 
Attorney for Appellee. 
Washington, D. C., September 27, 1916. 




















